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Terms and Conditions of Sale of K2 Systems Pty Limited 
 

1. INTERPRETATION 

1.1 DEFINITIONS. IN THESE CONDITIONS, THE FOLLOWING DEFINITIONS 

APPLY: 

ACL means Australian Consumer Law as contained in Schedule 2 

of the Competition and Consumer Act 2010 (Cth)' 

Business Day: a day (other than a Saturday, Sunday or a public 

holiday) in Sydney, New South Wales. 

Commencement Date: has the meaning set out in clause 2.2. 

Conditions: these terms and conditions as amended from time to 

time in accordance  with clause 16.8. 

Consequential Loss means any: 

(i) loss of profits; 

(ii) loss of revenue; 

(iii) loss of production; 

(iv) loss or denial of opportunity; 

(v) loss of or damage to goodwill; 

(vi) loss of business reputation, future reputation or publicity; 

(vii) loss of use; 

(viii) loss of interest; 

(ix) losses arising from claims by third parties; 

(x) loss of or damage to credit rating; 

(xi) loss of anticipated savings; and 

(xii) loss of contract, 

whether direct, indirect or consequential 
Contract: the contract between the Supplier and the Customer 

for the supply of  Goods and/or Services in accordance with these 

Conditions. 

Customer: the person who purchases the Goods and/or Services 

from the Supplier. 

Delivery Location: has the meaning set out in clause 4.1. 

Force Majeure Event: has the meaning given to it in clause 16.1(a). 

Goods: the goods (or any part of them) set out in the Order.  

GST means the goods and services tax or similar value added tax 

levied or imposed in Australia under the GST Act and includes any 

replacement or subsequent similar tax. 

GST Act means A New Tax System (Goods and Services Tax) Act 

1999 (Cth). 

Intellectual Property Rights: all intellectual property rights (including 

but not limited to, copyright, patents trade marks and domain names) 

in each case whether registered or unregistered and including all 

applications for and renewals or extensions of such rights, and all 

similar or equivalent rights or forms of protection in any part of the 

world. 

Loss means any losses, liabilities, damages, costs, charges or 

expenses (including lawyer's fees and expenses on a full indemnity 

basis) whether direct or indirect (including Consequential Loss), 

fines and penalties 

Order: the Customer‘s order for the supply of Goods and/or 

Services, as set out in the Customer‘s purchase order form, or the 

Customer‘s written acceptance of the Supplier‘s quotation, as the 

case may be. 

PMSI means a purchase money securities interest and has the 

meaning given in section 14 of the PPSA. 

PPSA means the Personal Property Securities Act 2009 (Cth) . 

PPSR means the Personal Property Securities Register established 

under section 147 of the PPSA. 

Security Interest has the meaning given in section 12 of the PPSA. 

Services: the services supplied by the Supplier to the Customer as set 

out in the Service Specification. 

Service Specification: the description or specification for the Services 

provided in writing by the Supplier to the Customer. 

Supplier: K2 Systems Pty Limited ABN 67 640 799 695 whose address 

is at PO Box 458, Landsborough, Qld 4550. 

Taxable Supply and Tax Invoice have the same meaning as in the 

GST Act. 

Verification Statement has the meaning given in section 155 of the 

PPSA. 

1.2 CONSTRUCTION. IN THESE CONDITIONS, THE FOLLOWING RULES APPLY: 

(A) A PERSON INCLUDES A NATURAL PERSON, CORPORATE OR 

UNINCORPORATED BODY (WHETHER OR  NOT HAVING SEPARATE 

LEGAL PERSONALITY); 

(B) A REFERENCE TO A PARTY INCLUDES ITS PERSONAL REPRESENTATIVES, 

SUCCESSORS OR PERMITTED ASSIGNS; 

(C) A REFERENCE TO A STATUTE OR STATUTORY PROVISION 

IS A REFERENCE TO SUCH STATUTE OR STATUTORY PROVISION 

AS AMENDED OR RE-ENACTED. A REFERENCE TO A STATUTE OR 

STATUTORY PROVISION INCLUDES ANY SUBORDINATE LEGISLATION MADE 

UNDER THAT STATUTE OR STATUTORY PROVISION, AS AMENDED OR RE-

ENACTED; 

(D) ANY PHRASE INTRODUCED BY THE TERMS INCLUDING, INCLUDE, IN 

PARTICULAR OR ANY SIMILAR EXPRESSION SHALL BE CONSTRUED 

AS ILLUSTRATIVE AND SHALL NOT LIMIT THE SENSE OF THE 

WORDS PRECEDING THOSE TERMS; AND 

(E) A REFERENCE TO WRITING OR WRITTEN INCLUDES FAXES AND E-MAILS. 

 

2. BASIS OF CONTRACT 

2.1 THE ORDER CONSTITUTES AN OFFER BY THE CUSTOMER TO PURCHASE 

GOODS AND/OR SERVICES IN ACCORDANCE WITH THESE CONDITIONS. THE 

CUSTOMER IS RESPONSIBLE FOR ENSURING THAT THE ORDER AND/OR 

SERVICE SPECIFICATION ARE COMPLETE AND ACCURATE. 

2.2 THE ORDER SHALL ONLY BE DEEMED TO BE ACCEPTED WHEN 

THE SUPPLIER ISSUES WRITTEN ACCEPTANCE OF THE ORDER (ORDER 

CONFIRMATION) AT WHICH POINT THE CONTRACT SHALL COME INTO 

EXISTENCE (COM MENCEMENT DATE). 

2.3 THE CONTRACT CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE 

PARTIES. THE CUSTOMER ACKNOWLEDGES THAT IT HAS NOT 

RELIED ON ANY STATEMENT, PROMISE OR REPRESENTATION 

MADE OR GIVEN BY OR ON BEHALF OF THE SUPPLIER WHICH IS NOT SET OUT 

IN THE CONTRACT. 

2.4 ANY SAMPLES, DRAWINGS, DESCRIPTIVE MATTER OR ADVERTISING ISSUED 

BY THE SUPPLIER AND ANY DESCRIPTIONS OF THE GOODS OR ILLUSTRATIONS 

OR DESCRIPTIONS OF THE SERVICES CONTAINED IN THE SUPPLIER‘S 

CATALOGUES OR BROCHURES ARE ISSUED OR PUBLISHED FOR THE SOLE 

PURPOSE OF GIVING AN APPROXIMATE IDEA OF THE SERVICES AND/OR 

GOODS DESCRIBED IN THEM. THEY SHALL NOT FORM PART OF THE 

CONTRACT OR HAVE ANY CONTRACTUAL FORCE. 

2.5 THESE CONDITIONS APPLY TO THE CONTRACT TO THE EXCLUSION OF 

ANY OTHER TERMS THAT THE CUSTOMER SEEKS TO IMPOSE OR 

INCORPORATE, OR WHICH ARE IMPLIED BY TRADE, CUSTOM, 

PRACTICE OR COURSE OF DEALING. 

2.6 ANY QUOTATION GIVEN BY THE SUPPLIER SHALL NOT CONSTITUTE AN OFFER, 

AND IS ONLY VALID FOR A PERIOD OF 10 BUSINESS DAYS FROM ITS 

DATE OF ISSUE. 

2.7 ALL OF THESE CONDITIONS SHALL APPLY TO THE SUPPLY OF 

BOTH GOODS AND SERVICES EXCEPT WHERE APPLICATION TO 

ONE OR THE OTHER IS SPECIFIED. 

 

3. GOODS 

3.1 THE GOODS ARE DESCRIBED IN THE ORDER. 

3.2 THE SUPPLIER RESERVES THE RIGHT TO AMEND THE SPECIFICATION OF THE 

GOODS IF REQUIRED BY ANY APPLICABLE STATUTORY OR 

REGULATORY REQUIREMENTS. 

3.3 THE SUPPLIER RESERVES THE RIGHT TO MAKE MINOR 

MODIFICATIONS TO THE SPECIFICATION OF THE GOODS AND 

THE SERVICES SPECIFICATION. IN PARTICULAR, THE 

CUSTOMER MUST ACCEPT ANY COMMERCIALLY CUSTOMARY 

DEVIATIONS IN QUALITY, QUANTITY, WEIGHT OR OTHER DEVIATIONS 

UNLESS EXPLICITLY AGREED OTHERWISE IN WRITING. 

 

4. DELIVERY OF GOODS 

4.1 THE SUPPLIER SHALL DELIVER THE GOODS EX WORKS (INCOTERMS 

2020)  OR SUCH OTHER LOCATION AS THE PARTIES MAY AGREE 

(DELIVERY ADDRESS) AT ANY TIME AFTER THE SUPPLIER 

NOTIFIES THE CUSTOMER THAT THE GOODS ARE READY. 

4.2 DELIVERY OF THE GOODS SHALL BE COMPLETED ON DELIVERY TO OR 

COLLECTION OF THE GOODS BY THE CARRIER APPOINTED BY THE 

SUPPLIER TO TRANSPORT TO THE DELIVERY ADDRESS. 

4.3 ANY DATES QUOTED FOR DELIVERY OF THE GOODS ARE 

APPROXIMATE ONLY, AND THE TIME OF DELIVERY IS NOT OF THE 

ESSENCE. THE SUPPLIER SHALL NOT BE LIABLE FOR ANY DELAY IN 

DELIVERY OF THE GOODS THAT IS CAUSED BY A FORCE 

MAJEURE EVENT OR THE CUSTOMER‘S FAILURE TO RECEIVE 

THE GOODS, PROVIDE THE SUPPLIER WITH ADEQUATE DELIVERY 

INSTRUCTIONS OR ANY OTHER INSTRUCTIONS THAT  ARE RELEVANT 
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TO THE SUPPLY OF THE GOODS. 

4.4 IF THE SUPPLIER FAILS TO DELIVER THE GOODS, ITS LIABILITY 

SHALL, SUBJECT TO ANY RIGHTS WHICH THE CUSTOMER MAY HAVE 

UNDER THE ACL, BE LIMITED TO THE COSTS AND EXPENSES 

INCURRED BY THE CUSTOMER IN OBTAINING 

REPLACEMENT GOODS OF SIMILAR DESCRIPTION AND 

QUALITY IN THE CHEAPEST MARKET AVAILABLE, LESS THE PRICE OF 

THE GOODS. THE SUPPLIER SHALL HAVE NO LIABILITY FOR ANY 

FAILURE TO DELIVER THE GOODS TO THE EXTENT THAT SUCH 

FAILURE IS CAUSED BY A FORCE MAJEURE EVENT OR THE 

CUSTOMER‘S FAILURE TO PROVIDE THE SUPPLIER WITH 

ADEQUATE DELIVERY INSTRUCTIONS FOR THE GOODS OR ANY 

RELEVANT INSTRUCTION RELATED TO THE SUPPLY OF THE 

GOODS. 

4.5 IF THE CUSTOMER FAILS TO ACCEPT OR TAKE DELIVERY OF 

THE GOODS WITHIN 3 BUSINESS DAYS OF THE SUPPLIER 

NOTIFYING THE CUSTOMER THAT THE GOODS ARE READY, THEN 

EXCEPT WHERE SUCH FAILURE OR DELAY IS CAUSED BY A FORCE 

MAJEURE EVENT OR BY THE SUPPLIER‘S FAILURE TO COMPLY WITH 

ITS OBLIGATIONS UNDER THE CONTRACT IN RESPECT OF THE 

GOODS: 

(A) DELIVERY OF THE GOODS SHALL BE DEEMED TO HAVE BEEN 

COMPLETED AT 9.00 AM ON THE FOURTH BUSINESS DAY 

FOLLOWING THE DAY ON WHICH THE SUPPLIER NOTIFIED THE 

CUSTOMER THAT THE GOODS WERE READY; AND 

(B) THE SUPPLIER SHALL STORE THE GOODS UNTIL DELIVERY TAKES 

PLACE, AND CHARGE THE CUSTOMER FOR ALL RELATED 

COSTS AND EXPENSES (INCLUDING INSURANCE). 

4.6 IF 14 BUSINESS DAYS AFTER THE SUPPLIER NOTIFIED THE CUSTOMER 

THAT THE GOODS WERE READY FOR DELIVERY THE CUSTOMER HAS 

NOT ACCEPTED OR TAKEN DELIVERY OF THEM, THE SUPPLIER MAY 

RESELL OR OTHERWISE DISPOSE OF PART OR ALL OF THE GOODS OR 

A STORAGE CHARGE MAY BE APPLIED. 

4.7 IF AGREED BY THE PARTIES, THE SUPPLIER MAY DELIVER THE GOODS 

BY INSTALMENTS, WHICH SHALL BE INVOICED AND PAID FOR 

SEPARATELY. EACH INSTALMENT SHALL CONSTITUTE A SEPARATE 

CONTRACT. ANY DELAY IN DELIVERY OR DEFECT IN AN 

INSTALMENT SHALL NOT ENTITLE THE CUSTOMER TO 

CANCEL ANY OTHER INSTALMENT. 

 

5. DEFECTS 

5.1 THE CUSTOMER MUST INSPECT THE GOODS UPON 

DELIVERY AND MUST WITHIN 24 HOURS OF SUCH TIME 

NOTIFY THE SUPPLIER IN WRITING OF ANY EVIDENT 

DEFECT/DAMAGE, SHORTAGE IN QUANTITY, OR FAILURE 

TO COMPLY WITH THE DESCRIPTION OR ORDER. THE 

CUSTOMER MUST NOTIFY ANY OTHER ALLEGED DEFECT 

IN THE GOODS AS SOON AS REASONABLY POSSIBLE 

AFTER ANY SUCH DEFECT BECOMES EVIDENT. 

5.2 THE CUSTOMER WILL, WITHIN A REASONABLE TIME 

FOLLOWING DELIVERY, GRANT THE SUPPLIER ACCESS 

TO THE GOODS IN ORDER TO INSPECT FOR ANY ALLEGED 

DEFECTS. 

5.3 SUBJECT TO ANY RIGHTS WHICH THE CUSTOMER MAY 

HAVE UNDER THE ACL, SHOULD THE CUSTOMER FAIL TO 

NOTIFY THE SUPPLIER WITHIN THE SPECIFIED PERIOD 

THEN THE GOODS SHALL BE DEEMED TO BE IN 

COMPLIANCE WITH THE ORDER AND FREE FROM ANY 

DEFECT. 

5.4 Returns will only be accepted provided that: 

(a) the Supplier has agreed that the Goods are defective; and 

(b) the Goods are returned within a reasonable time at the 

Customer’s cost (if that cost is not significant); and 

(c) the Goods returned are in as close a condition to that in 

which they were delivered as is possible. 

5.5 Notwithstanding clauses 5.1 to 5.4 but subject always to any 

rights the Customer may have under the ACL, the Supplier shall 

not be liable for any defect or damage which may be caused or 

partly caused by or arise as a result including: 

(a) the Customer’s breach of a clause of this Contract; 

(b) the Customer’s, or the Customer’s agent’s, negligent act 

or omission (including the misuse or abuse of the Goods, 

improper servicing or repairs of the Goods by the 

Customer) 

(c) the Customer’s use of the Goods in violation of any laws; 

(d) the Customer’s failure to use the Goods for its intended 

purpose or in accordance with the Supplier's instructions 

or the manufacturer’s instructions; 

(e) of vandalism; 

(f)  the Customer’s failure to take reasonable precautions to 

protect the Goods and mitigate any loss (including, but not 

limited to, failing to store the Goods in a safe place); 

(g) circumstances where a claim had been made by or against a 

third party. 

5.6 NOTWITHSTANDING ANYTHING CONTAINED IN THIS 

CLAUSE, IF THE SUPPLIER IS REQUIRED BY THE 

ACL TO ACCEPT A RETURN, THEN THE SUPPLIER 

WILL ONLY ACCEPT A RETURN ON THE CONDITIONS 

IMPOSED BY THE ACL. 

5.7 FOR K2 PRODUCTS THE WARRANTY TERMS APPLY AS CAN BE VIEWED 

AT HTTPS://K2-SYSTEMS.COM/. 

 

6. USE OF GOODS 

6.1 UNLESS OTHERWISE AGREED IN WRITING, THE GOODS ARE NOT 

INTENDED FOR USE IN LIFE-SUSTAINING OR LIFE-SUPPORTING DEVICES 

AND SYSTEMS, NUCLEAR POWER PLANTS, FOR MILITARY PURPOSE, 

AEROSPACE OR OTHER PURPOSES WHERE FAILURE OR MISUSE OF THE 

PRODUCT CAN REASONABLY LEAD TO LIFE-THREATENING SITUATIONS OR 

CAUSE CATASTROPHIC CONSEQUENTIAL DAMAGE. 

6.2 IF THE CUSTOMER USES THE GOODS IN THE 

CIRCUMSTANCES DESCRIBED IN CLAUSE 6.1, THIS SHALL 

OCCUR AT THE CUSTOMER’S OWN RISK AND SOLE RESPONSIBILITY. THE 

CUSTOMER HEREBY INDEMNIFIES AND HOLDS HARMLESS BOTH THE 

SUPPLIER AND THE MANUFACTURER ON DEMAND FROM ANY LOSS AND 

LIABILITY RESULTING FROM THE USE OF GOODS AND SERVICES IN 

THE CIRCUMSTANCES DESCRIBED IN CLAUSE 5.1, INCLUDING THE 

COST OF AN APPROPRIATE LEGAL DEFENCE. 

 

7. WARRANTIES, EXCLUSION OF LIABILITY AND INDEMNITIES 

7.1 To the extent permitted by law and subject to clause 7.2, all 

conditions or warranties (whether express or implied by statute or 

common law or arising from conduct or by previous course of 

dealing or trade custom or trade usage or otherwise) as to the 

quality of the Goods or their fitness for any particular purpose 

(even if that purpose is made known expressly or by implication to 

the Supplier) are hereby expressly excluded. 

7.2 Nothing in these Conditions excludes, restricts or modifies the 

application of the ACL and any rights which the Customer may have 

thereunder. 

7.3 To the fullest extent permitted by law, the Supplier’s liability for 

any breach of a consumer guarantee implied by the ACL (and which 

cannot be excluded) shall be limited to any one or more of the 

following (as determined by the Supplier in its absolute discretion 

the repair or replacement of the Goods or the supply of substitute 

Goods (or the cost of doing so);  

(a) in the case of Goods, the replacement repair or payment of the 

cost of replacement or repair of the Goods; and; 

(b) in the case of Services, supplying the Services again or 

payment of the cost of having the Services supplied again. 

7.4 SUBJECT TO ANY RIGHTS WHICH THE CUSTOMER MAY HAVE 

UNDER THE ACL, THE SUPPLIER ACCEPTS NO LIABILITY FOR 

ANY LOSS WHETHER SUFFERED BY THE CUSTOMER OR BY 

ANY THIRD PARTY AND WHETHER OR NOT THE SUPPLIER 

WAS AWARE THAT SUCH LOSS WAS POSSIBLE OR SUCH 

LOSS WAS OTHERWISE FORESEEABLE, WHETHER SUCH 

LOSS ARISES FROM ANY REPRESENTATION, 

RECOMMENDATION OR ADVICE MADE OR GIVEN IN 

RELATION TO THE GOODS OR THE USE OF THE GOODS.  

7.5  EXCLUSION OF LIABILITY FOR STRUCTURAL ANALYSIS’: THE SUPPLIER 

EMPLOYS AND PROVIDES THE SOFTWARE TOOL ‘K2 BASE’ FREE OF 

CHARGE. THIS TOOL SUPPLIES PROPOSALS FOR A STATIC CALCULATION 

OR STRUCTURAL ANALYSIS OF A MOUNTING SYSTEM FOR SOLAR 

TECHNOLOGY. THESE STRUCTURAL ANALYSIS’ ARE PROVIDED WITHOUT 

OBLIGATIONS AND THE SUPPLIER CANNOT BE HELD LIABLE FOR ANY 

LOSS OR COMPENSATION CLAIMS ARISING FROM FALSE 

CALCULATIONS. 

7.6 The Customer is liable for and indemnifies the Supplier against all 

liability, claims, damage, loss, expenses or costs (including, 

without limitation, legal fees, costs and disbursements on a full 

indemnity basis, whether incurred or awarded against the Supplier 

and any environmental loss, cost, damage or expense) in respect 

of personal injury, damage to property, or a claim by a third party, 

in respect of the Customer’s use of the Goods or the Customer’s 

breach of the Contract. The Customer’s liability will be reduced to 

the extent that the Supplier's breach of the Contract of negligence 

is causative of the liability, claims, damage, loss, or expenses. 
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7.7 Each indemnity in this Contract is a continuing obligation, 

separate and independent from the other obligations of the 

parties and survives termination, completion and expiration of 

this Contract. It is not necessary for a party to incur expense 

or make any payment before enforcing a right of indemnity 

conferred by this Contract. 

7.8 THIS CLAUSE 7 SHALL SURVIVE TERMINATION OF THE CONTRACT. 

 
7.9 THESE CONDITIONS SHALL APPLY TO ANY REPAIRED OR 

REPLACEMENT GOODS SUPPLIED BY THE SUPPLIER UNDER 

CLAUSE 7.3(A).  

 
8. TITLE AND RISK 

8.1 THE RISK IN THE GOODS SHALL PASS TO THE CUSTOMER ON COMPLETION 

OF DELIVERY. 

8.2 TITLE TO THE GOODS SHALL NOT PASS TO THE CUSTOMER 

UNTIL THE SUPPLIER HAS RECEIVED PAYMENT IN FULL (IN 

CASH OR CLEARED FUNDS) FOR: 

(A) THE GOODS; AND 

(B) ANY OTHER GOODS THAT THE SUPPLIER HAS SUPPLIED TO THE 

CUSTOMER. 

8.3 UNTIL TITLE TO THE GOODS HAS PASSED TO THE CUSTOMER, THE 

CUSTOMER SHALL: 

(A) HOLD THE GOODS ON A FIDUCIARY BASIS AS THE SUPPLIER‘S 

BAILEE; 

(B) STORE THE GOODS SEPARATELY FROM ALL OTHER GOODS HELD BY 

THE CUSTOMER SO THAT THEY REMAIN READILY 

IDENTIFIABLE AS THE SUPPLIER‘S PROPERTY; 

(C) IF THE GOODS WERE SUPPLIED BY THE SUPPLIER FOR 

THE PURPOSES OF RESALE, THE CUSTOMER MUST NOT 

SELL THE GOODS EXCEPT IN THE ORDINARY COURSE 

OF THE CUSTOMER'S BUSINESS; 

(D) NOT REMOVE, DEFACE OR OBSCURE ANY IDENTIFYING MARK OR 

PACKAGING ON OR RELATING TO THE GOODS; 

(E) MAINTAIN THE GOODS IN SATISFACTORY CONDITION AND 

KEEP THEM INSURED AGAINST ALL RISKS FOR THEIR FULL 

PRICE ON THE SUPPLIER‘S BEHALF FROM THE DATE OF DELIVERY; 

(F) NOTIFY THE SUPPLIER IMMEDIATELY IF IT BECOMES SUBJECT TO 

ANY OF THE EVENTS LISTED IN CLAUSE 14.1(B); AND 

(G) GIVE THE SUPPLIER SUCH INFORMATION RELATING TO THE GOODS 

AS THE SUPPLIER MAY REQUI-RE FROM TIME TO TIME. 

8.4 THE CUSTOMER HOLDS AND AGREES TO HOLD THE 

PROCEEDS OF ANY SALE, LEASE OR OTHER DEALING WITH 

THE GOODS ON TRUST FOR THE SUPPLIER. 

8.5 THE SUPPLIER HAS THE RIGHT TO KEEP OR RESELL ANY GOODS 

REPOSSESSED UNDER CLAUSE 8.6 AND ANY OTHER RIGHTS IT MAY HAVE 

UNDER THE PPSA;. 

8.6 IN ADDITION TO ANY OTHER RIGHTS THE SUPPLIER MAY 

HAVE UNDER CHAPTER 4 OF THE PPSA, IF BEFORE TITLE TO THE 

GOODS PASSES TO THE CUSTOMER THE CUSTOMER BECOMES SUBJECT 

TO ANY OF THE EVENTS LISTED IN CLAUSE 14.1(B), OR THE SUPPLIER 

REASONABLY BELIEVES THAT ANY SUCH EVENT IS ABOUT TO HAPPEN 

AND NOTIFIES THE CUSTOMER ACCORDINGLY, THEN, PROVIDED THE 

GOODS HAVE NOT BEEN RESOLD, OR IRREVOCABLY 

INCORPORATED INTO ANOTHER PRODUCT, AND WITHOUT 

LIMITING ANY OTHER RIGHT OR REMEDY THE SUPPLIER MAY HAVE, 

THE SUPPLIER MAY AT ANY TIME REQUIRE THE CUSTOMER TO 

DELIVER UP THE GOODS AND, IF THE CUSTOMER FAILS TO DO SO 

PROMPTLY, ENTER ANY PREMISES OF THE CUSTOMER OR OF ANY THIRD 

PARTY WHERE THE GOODS ARE STORED (WITHOUT 

COMMITTING A TRESPASS) IN ORDER TO RECOVER THEM. 

 

9. SUPPLY OF SERVICES 

9.1 THE SUPPLIER SHALL PROVIDE THE SERVICES TO THE CUSTOMER IN 

ACCORDANCE WITH THE SERVICE SPECIFICATION IN ALL 

MATERIAL RESPECTS. 

9.2 THE SUPPLIER SHALL USE ALL REASONABLE ENDEAVOURS TO MEET ANY 

PERFORMANCE DATES FOR THE SERVICES SPECIFIED IN THE SERVICE 

SPECIFICATION, BUT ANY SUCH DATES SHALL BE ESTIMATES ONLY AND 

TIME SHALL NOT BE OF THE ESSENCE FOR THE PERFORMANCE OF THE 

SERVICES. 

9.3 THE SUPPLIER SHALL HAVE THE RIGHT TO MAKE ANY 

CHANGES TO THE SERVICES WHICH ARE NECESSARY TO 

COMPLY WITH ANY APPLICABLE LAW OR SAFETY REQUIREMENT, OR 

WHICH DO NOT MATERIALLY AFFECT THE NATURE OR QUALITY OF THE 

SERVICES, AND THE SUPPLIER SHALL NOTIFY THE CUSTOMER IN ANY 

SUCH EVENT. 

9.4 THE SUPPLIER WARRANTS TO THE CUSTOMER THAT THE SERVICES WILL 

BE PROVIDED USING REASO NABLE CARE AND SKILL. 

 

10. PPSA 

10.1 THE CUSTOMER ACKNOWLEDGES AND AGREES THAT IT 

GRANTS THE SUPPLIER A SECURITY INTEREST IN THE 

GOODS AND THEIR PROCEEDS BY VIRTUE OF THE 

SUPPLIER’S RETENTION OF TITLE PURSUANT TO CLAUSE 8. 

10.2  THE CUSTOMER UNDERTAKES TO:  

(A) DO ALL THINGS NECESSARY AND PROVIDE THE SUPPLIER 

ON REQUEST ALL INFORMATION THE SUPPLIER REQUIRES 

TO REGISTER A FINANCING STATEMENT OR FINANCING 

CHANGE STATEMENT ON THE PPSR; AND 

(B) NOT TO CHANGE ITS NAME IN ANY FORM OR OTHER DETAILS 

ON THE PPSR WITHOUT FIRST NOTIFYING THE SUPPLIER. 

10.3  THE CUSTOMER WAIVES ITS RIGHTS TO RECEIVE A 

VERIFICATION STATEMENT IN RESPECT OF ANY FINANCING 

STATEMENT OR FINANCING CHANGE STATEMENT IN RESPECT 

OF THE SECURITY INTEREST CREATED BY THESE CONDITIONS. 

10.4  TO THE MAXIMUM EXTENT PERMITTED BY LAW, THE 

CUSTOMER WAIVES ANY RIGHTS IT MAY HAVE PURSUANT TO, 

AND THE PARTIES CONTRACT OUT OF, THE FOLLOWING 

SECTIONS OF THE PPSA. 

(A) SECTION 95 (NOTICE OF REMOVAL OF ACCESSION); 

(B) SECTION 123(2) (NOTICE OF SEIZURE); 

(C) SECTION 125 (OBLIGATION TO DISPOSE OF OR RETAIN 

COLLATERAL); 

(D) SECTION 129(2) (NOTICE OF DISPOSAL BY PURCHASE); 

(E) SECTION 130 (NOTICE OF DISPOSAL); 

(F) SECTION 132(3)(D) (CONTENTS OF STATEMENT OF 

ACCOUNT AFTER DISPOSAL); 

(G) SECTION 132(4) (STATEMENT OF ACCOUNT IF NO 

DISPOSAL) 

(H) SECTION 135 (NOTICE OF RETENTION); 

(I) SECTION 142 (REDEMPTION OF COLLATERAL); AND 

(J) SECTION 143 (REINSTATEMENT OF SECURITY AGREEMENT). 

10.5 THE CUSTOMER APPOINTS THE SUPPLIER AS ITS ATTORNEY TO 

SIGN IN THE CUSTOMER’S NAME ALL DOCUMENTS WHICH THE 

SUPPLIER CONSIDERS NECESSARY TO ENFORCE OR PROTECT 

ITS RIGHTS AND POWERS UNDER THESE CONDITIONS AND TO 

PERFECT, PRESERVE, MAINTAIN, PROTECT OR OTHERWISE 

GIVE FULL EFFECT, UNDER THE PPSA AND RELATED 

REGULATIONS, TO THESE CONDITIONS AND THE SECURITY 

INTEREST CREATED BY THESE CONDITIONS.  

10.6  IF SO REQUESTED, THE CUSTOMER WILL REIMBURSE THE 

SUPPLIER FOR ANY FEES PAYABLE BY THE COMPANY IN 

RELATION TO THE REGISTRATION OF THE SECURITY INTEREST 

CREATED BY THESE CONDITIONS, INCLUDING REGISTRATION 

FEES AND MAINTENANCE FEES. 

10.7  THESE CONDITIONS CREATE A SECURITY INTEREST IN ALL 

GOODS WHICH THE SUPPLIER HAS SUPPLIED TO THE 

CUSTOMER AND ALL GOODS WHICH THE SUPPLIER SUPPLIES 

TO THE CUSTOMER IN THE FUTURE.  INITIAL REGISTRATION OF 

A FINANCING STATEMENT BY THE SUPPLIER IN RESPECT OF THE 

CUSTOMER UNDER THE PPSA COVERS SECURITY INTERESTS IN 

GOODS SUPPLIED NOW OR SUBSEQUENTLY UNDER THESE 

CONDITIONS. 

10.8  UNLESS OTHERWISE DEFINED IN THESE CONDITIONS, THE 

TERMS AND EXPRESSIONS USED IN THIS CLAUSE 10 HAVE THE 

MEANINGS GIVEN TO THEM, OR BY VIRTUE OF, THE PPSA. 

 

11. CUSTOMER‘S OBLIGATIONS REGARDING SERVICES 

11.1 THE CUSTOMER SHALL: 

(A) ENSURE THAT THE TERMS OF THE ORDER ARE COMPLETE AND 

ACCURATE; 

(B) CO-OPERATE WITH THE SUPPLIER IN ALL MATTERS RELATING TO THE 

SERVICES; 

(C) PROVIDE THE SUPPLIER, ITS EMPLOYEES, AGENTS, CONSULTANTS AND 

SUBCONTRACTORS, WITH ACCESS TO ITS PREMISES, OFFICE 

ACCOMMODATION AND OTHER FACILITIES AS REASONABLY 

REQUIRED BY THE SUPPLIER TO PROVIDE THE SERVICES; 

(D) PROVIDE THE SUPPLIER WITH SUCH INFORMATION AND 

MATERIALS AS THE SUPPLIER MAY REASONABLY REQUIRE 

TO SUPPLY THE SERVICES, AND ENSURE THAT SUCH 

INFORMATION IS ACCURATE IN ALL MATERIAL RESPECTS. 

11.2 IF THE SUPPLIER‘S PERFORMANCE OF ANY OF ITS OBLIGATIONS IN RESPECT 

OF THE SERVICES IS PREVENTED OR DELAYED BY ANY ACT OR OMISSION BY 

THE CUSTOMER OR FAILURE BY THE CUSTOMER TO PERFORM ANY 

RELEVANT OBLIGATION (CUSTOMER DEFAULT): 

(A) THE SUPPLIER SHALL WITHOUT LIMITING ITS OTHER RIGHTS 

OR REMEDIES HAVE THE RIGHT TO SUSPEND PERFORMANCE OF 

THE SERVICES UNTIL THE CUSTOMER REMEDIES THE 

CUSTOMER DEFAULT, AND TO RELY ON THE CUSTOMER DEFAULT TO 

RELIEVE  IT FROM THE PERFORMANCE OF ANY OF ITS OBLIGATIONS 

TO THE EXTENT THE CUSTOMER DEFAULT PREVENTS OR 

DELAYS THE SUPPLIER‘S PERFORMANCE OF ANY OF ITS 

OBLIGATIONS; 

(B) THE SUPPLIER SHALL NOT BE LIABLE FOR ANY LOSS 

SUSTAINED OR INCURRED BY THE CUSTOMER ARISING 

DIRECTLY OR INDIRECTLY FROM THE SUPPLIER‘S FAILURE 

OR DELAY TO PERFORM ANY OF ITS OBLIGATIONS AS SET OUT IN THIS 

CLAUSE 11.2; AND 
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(C) THE CUSTOMER SHALL REIMBURSE THE SUPPLIER ON 

WRITTEN DEMAND FOR ANY COSTS OR LOSSES 

SUSTAINED OR INCURRED BY THE SUPPLIER ARISING 

DIRECTLY OR INDIRECTLY FROM THE CUSTOMER 

DEFAULT. 

 

12. CHARGES AND PAYMENT, MINIMUM ORDER QUANTITY 

12.1 THE PRICE FOR GOODS SHALL BE THE PRICE SET OUT IN THE ORDER 

CONFIRMATION OR, IF NO PRICE IS QUOTED, THE PRICE SET OUT IN 

THE SUPPLIER‘S PUBLISHED PRICE LIST AS AT THE DATE OF 

DELIVERY. THE PRICE OF THE GOODS IS EXCLUSIVE OF ALL COSTS 

AND CHARGES OF PACKAGING, INSURANCE, TRANSPORT OF THE 

GOODS, WHICH SHALL BE PAID BY THE CUSTOMER WHEN IT PAYS 

FOR THE GOODS. THE MINIMUM ORDER QUANTITY IS AUD100. 

12.2 IN RESPECT OF GOODS AND SERVICES, THE SUPPLIER SHALL 

INVOICE THE CUSTOMER ON THE DATE OF DELIVERY (UNLESS 

OTHERWISE AGREED IN WRITING BETWEEN THE PARTIES. 

12.3 THE CUSTOMER SHALL PAY EACH INVOICE SUBMITTED BY THE 

SUPPLIER (UNLESS OTHERWISE AGREED IN WRITING BETWEEN THE 

PARTIES): 

(A) ) IN THE EVENT THAT THE CUSTOMER DOES HOLD A CREDIT 

ACCOUNT WITH THE SUPPLIER, FULL PAYMENT OF THE INVOICE 

MUST BE RECEIVED WITHIN 30 DAYS OF THE DATE OF THE INVOICE 

;  

(B) IN THE EVENT THAT THE CUSTOMER DOES NOT HOLD A CREDIT 

ACCOUNT WITH THE SUPPLIER, FULL PAYMENT OF THE INVOICE 

MUST BE RECEIVED BEFORE THE DATE OF DISPATCH OF THE 

GOODS,  

(C) IN FULL AND IN CLEARED FUNDS TO A BANK ACCOUNT 

NOMINATED IN WRITING BY THE SUPPLIER, AND TIME FOR 

PAYMENT SHALL BE OF THE ESSENCE OF THE 

CONTRACT. 

12.4 ALL AMOUNTS PAYABLE BY THE CUSTOMER UNDER THE 

CONTRACT ARE EXCLUSIVE OF AMOUNTS IN RESPECT OF 

GST.  IF GST IS IMPOSED ON A TAXABLE SUPPLY MADE BY THE 

SUPPLIER TO THE CUSTOMER UNDER OR IN CONNECTION WITH THESE 

CONDITIONS, THE COST OF THE TAXABLE SUPPLY SHALL BE EQUAL 

TO THE GST-EXCLUSIVE CONSIDERATION THAT THE CUSTOMER MUST 

PAY TO THE SUPPLIER FOR THE TAXABLE SUPPLY UNDER THE 

CONTRACT INCREASED BY AN AMOUNT (THE GST AMOUNT) EQUAL TO 

THE AMOUNT OF GST PAYABLE ON THAT TAXABLE SUPPLY AND THE 

GST AMOUNT IS, SUBJECT TO THE SUPPLIER ISSUING A TAX INVOICE 

TO THE CUSTOMER, PAYABLE AT THE SAME TIME AND IN THE SAME 

MANNER AS THE CONSIDERATION TO WHICH IT RELATES.. 

12.5 WITHOUT LIMITING ANY OTHER RIGHT OR REMEDY OF THE 

SUPPLIER, IF THE CUSTOMER FAILS TO MAKE ANY 

PAYMENT DUE TO THE SUPPLIER UNDER THE CONTRACT 

BY THE DUE DATE FOR PAYMENT (DUE DATE), THE SUPPLIER 

SHALL HAVE THE RIGHT TO CHARGE INTEREST ON THE OVERDUE 

AMOUNT UNTIL THE DATE PAYMENT IS RECEIVED.  THE INTEREST 

RATE USED TO CALCULATE THE INTEREST PAYABLE FOR THE MONTH 

IS THE 90-DAY BANK BILL SWAP RATE PUBLISHED ON THE FIRST 

BUSINESS DAY OF THAT MONTH PLUS 2%COMPOUNDING 

QUARTERLY. 

12.6 THE CUSTOMER SHALL PAY ALL AMOUNTS DUE UNDER 

THE CONTRACT IN FULL WITHOUT ANY DEDUCTION OR 

WITHHOLDING EXCEPT AS REQUIRED BY LAW AND THE 

CUSTOMER SHALL NOT BE ENTITLED TO ASSERT ANY CREDIT, 

SET-OFF OR COUNTERCLAIM AGAINST THE SUPPLIER IN ORDER TO 

JUSTIFY WITHHOLDING PAYMENT OF ANY SUCH AMOUNT IN WHOLE 

OR IN PART. THE SUPPLIER MAY, WITHOUT LIMITING ITS OTHER 

RIGHTS OR REMEDIES, SET OFF ANY AMOUNT OWING TO 

IT BY THE CUSTOMER AGAINST ANY AMOUNT PAYABLE BY THE 

SUPPLIER TO THE CUSTOMER. 

 

13. INTELLECTUAL PROPERTY RIGHTS 

13.1 ALL INTELLECTUAL PROPERTY RIGHTS IN OR ARISING OUT OF OR IN 

CONNECTION WITH THE SERVICES SHALL BE OWNED BY THE 

SUPPLIER. 

13.2 THE CUSTOMER ACKNOWLEDGES THAT, IN RESPECT OF ANY THIRD 

PARTY INTELLECTUAL PROPERTY RIGHTS IN THE GOODS, THE 

CUSTOMER‘S USE OF ANY SUCH INTELLECTUAL PROPERTY RIGHTS IS 

CONDITIONAL ON THE SUPPLIER OBTAINING A WRITTEN LICENCE FROM 

THE RELEVANT LICENSOR ON SUCH TERMS AS WILL ENTITLE THE 

SUPPLIER TO LICENSE SUCH RIGHTS TO THE CUSTOMER. 

 

14. TERMINATION 

14.1 WITHOUT LIMITING ITS OTHER RIGHTS OR REMEDIES, EITHER PARTY MAY 

TERMINATE THE CONTRACT WITH IMMEDIATE EFFECT BY GIVING 

WRITTEN NOTICE TO THE OTHER PARTY IF: 

(A) THE OTHER PARTY COMMITS A MATERIAL BREACH OF ITS 

OBLIGATIONS UNDER THIS CONTRACT (INCLUDING FAILURE 

TO MAKE PAYMENT BY THE DUE DATE) AND (IF SUCH BREACH IS 

REMEDIABLE) FAILS TO REMEDY THAT BREACH WITHIN 7 

BUSINESS DAYS AFTER RECEIPT OF NOTICE IN WRITING OF 

THE BREACH; 

(B) THE OTHER PARTY BECOMES BANKRUPT OR INSOLVENT, EXECUTES A 

PERSONAL INSOLVENCY AGREEMENT, ENTERS INTO LIQUIDATION, 

ADMINISTRATION, RECEIVERSHIP OR CEASES TO CARRY ON 

BUSINESS; 

(C) THE OTHER PARTY SUSPENDS, THREATENS TO SUSPEND, CEASES OR 

THREATENS TO CEASE TO CARRY ON, ALL OR SUBSTANTIALLY THE 

WHOLE OF ITS BUSINESS; OR 

(D) THE SUPPLIER GIVES THE CUSTOMER ONE MONTH'S WRITTEN NOTICE. 

14.2 WITHOUT LIMITING ITS OTHER RIGHTS OR REMEDIES, THE SUPPLIER SHALL 

HAVE THE RIGHT TO SUSPEND THE SUPPLY OF SERVICES OR ALL 

FURTHER DELIVERIES OF GOODS UNDER THE CONTRACT OR ANY 

OTHER CONTRACT BETWEEN THE CUSTOMER AND THE SUPPLIER 

IF: 

(A) THE CUSTOMER FAILS TO MAKE PAY ANY AMOUNT DUE UNDER 

ANY CONTRACT ON THE DUE  DATE FOR PAYMENT; OR 

(B) THE CUSTOMER BECOMES SUBJECT TO ANY OF THE EVENTS LISTED IN 

CLAUSE 14.1(B), OR THE SUPPLIER REASONABLY BELIEVES THAT THE 

CUSTOMER IS ABOUT TO BECOME SUBJECT TO ANY OF THEM. 

 

15. CONSEQUENCES OF TERMINATION 

On termination of the Contract for any reason: 

(A) THE CUSTOMER SHALL IMMEDIATELY PAY TO THE SUPPLIER ALL OF THE 

SUPPLIER‘S OUTSTANDING UNPAID INVOICES AND INTEREST UNDER 

THESE CONDITIONS AND, IN RESPECT OF SERVICES SUPPLIED BUT FOR 

WHICH NO INVOICE HAS YET BEEN SUBMITTED, THE SUPPLIER 

SHALL SUBMIT AN INVOICE, WHICH SHALL BE PAYABLE BY 

THE CUSTOMER IMMEDIATELY ON RECEIPT; 

(B) THE ACCRUED RIGHTS AND REMEDIES OF THE PARTIES AS AT TERMINATION 

SHALL NOT BE AFFECTED, INCLUDING THE RIGHT TO CLAIM DAMAGES IN 

RESPECT OF ANY BREACH OF THE CONTRACT WHICH EXISTED AT OR 

BEFORE THE DATE OF TERMINATION OR EXPIRY; AND 

(C) CLAUSES WHICH EXPRESSLY OR BY IMPLICATION HAVE EFFECT AFTER 

TERMINATION SHALL CONTI NUE IN FULL FORCE AND EFFECT. 

 

16. GENERAL 

16.1 FORCE MAJEURE: 

(A) FOR THE PURPOSES OF THIS CONTRACT, FORCE MAJEURE EVENT MEANS 

AN EVENT BEYOND THE REASONABLE CONTROL OF THE SUPPLIER 

INCLUDING BUT NOT LIMITED TO STRIKES, LOCK-OUTS OR OTHER 

INDUSTRIAL DISPUTES (WHETHER INVOLVING THE WORKFORCE OF 

THE PARTY OR ANY OTHER PARTY), FAILURE OF A UTILITY SERVICE 

OR TRANSPORT NETWORK, ACT OF GOD, WAR, RIOT, CIVIL 

COMMOTION, MALICIOUS DAMAGE, COMPLIANCE WITH ANY 

LAW OR GOVERNMENTAL ORDER, RULE, REGULATION OR 

DIRECTION, ACCIDENT, BREAKDOWN OF PLANT OR MACHINERY, 

PANDEMIC, FIRE, FLOOD, STORM OR DEFAULT OF SUPPLIERS OR 

SUBCONTRACTORS. 

(B) THE SUPPLIER SHALL NOT BE LIABLE TO THE CUSTOMER AS A RESULT 

OF ANY DELAY OR FAILURE TO PERFORM ITS OBLIGATIONS UNDER THIS 

CONTRACT AS A RESULT OF A FORCE MAJEURE EVENT. HOWEVER, THE 

CUSTOMER SHALL NOT BE ENTITLED TO RELY ON A FORCE MAJEURE 

EVENT IN RESPECT OF ITS PAYMENT OBLIGATIONS UNDER THE 

CONTRACT. 

(C) IF THE FORCE MAJEURE EVENT PREVENTS THE SUPPLIER FROM 

PROVIDING ANY OF THE SERVICES AND/OR GOODS FOR MORE THAN 3 

WEEKS, THE SUPPLIER SHALL, WITHOUT LIMITING ITS OTHER RIGHTS OR 

REMEDIES, HAVE THE RIGHT TO TERMINATE THIS CONTRACT 

IMMEDIATELY BY GIVING WRITTEN NOTICE TO THE CUSTOMER. 

16.2 ASSIGNMENT AND SUBCONTRACTING: 

(A) THE SUPPLIER MAY AT ANY TIME ASSIGN, TRANSFER, CHARGE, 

SUBCONTRACT OR DEAL IN ANY OTHER MANNER WITH ALL OR ANY OF 

ITS RIGHTS UNDER THE CONTRACT AND MAY SUBCONTRACT OR 

DELEGATE IN ANY MANNER ANY OR ALL OF ITS OBLIGATIONS 

UNDER THE CONTRACT TO ANY THIRD PARTY. 

(B) THE CUSTOMER SHALL NOT, WITHOUT THE PRIOR WRITTEN CONSENT 

OF THE SUPPLIER, ASSIGN, TRANSFER, CHARGE, SUBCONTRACT 

OR DEAL IN ANY OTHER MANNER WITH ALL OR ANY OF ITS 

RIGHTS OR OBLIGATIONS UNDER THE CONTRACT. 

16.3 NOTICES: 

(A) ANY NOTICE OR OTHER COMMUNICATION REQUIRED TO 

BE GIVEN TO A PARTY UNDER OR IN CONNECTION WITH 

THIS CONTRACT SHALL BE IN WRITING AND SHALL BE 

SENT BY REGISTERED POST TO ITS REGISTERED OFFICE (IF A 

COMPANY) OR (IN ANY OTHER CASE) ITS PRINCIPAL PLACE OF 

BUSINESS, OR SENT BY E-MAIL TO THE OTHER PARTY‘S E-MAIL 

ADDRESS. 

(B) ANY NOTICE OR OTHER COMMUNICATION SHALL BE DEEMED TO 

HAVE BEEN DULY RECEIVED IF DELIVERED PERSONALLY, 

WHEN LEFT AT SUCH ADDRESSOR, IF SENT BY PREPAID FIRST-

CLASS POST OR RECORDED DELIVERY, AT 9.00 AM ON THE THIRD 

BUSINESS DAY AFTER POSTING, OR IF DELIVERED BY COMMERCIAL 

COURIER, ON THE DATE AND AT THE TIME THAT THE COURIER‘S 
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DELIVERY RECEIPT IS SIGNED, OR IF SENT BY FAX OR E-MAIL, ON 

THE NEXT BUSINESS DAY AFTER TRANSMISSION. 

(C) THIS CLAUSE 14.3 SHALL NOT APPLY TO THE 

SERVICE OF ANY PROCEEDINGS OR OTHER 

DOCUMENTS IN ANY LEGAL ACTION. FOR THE PURPOSES OF 

THIS CLAUSE, „WRITING“ SHALL NOT INCLUDE E-

MAILS AND FOR THE AVOIDANCE OF DOUBT NOTICE 

GIVEN UNDER THIS CONTRACT SHALL NOT BE 

VALIDLY SERVED IF SENT BY E-MAIL. 

16.4 WAIVER AND CUMULATIVE REMEDIES: 

(A) A WAIVER OF ANY RIGHT UNDER THE CONTRACT IS ONLY 

EFFECTIVE IF IT IS IN WRITING AND SHALL NOT BE DEEMED TO 

BE A WAIVER OF ANY SUBSEQUENT BREACH OR DEFAULT. NO 

FAILURE OR DELAY BY A PARTY IN EXERCISING ANY 

RIGHT OR REMEDY UNDER THE CONTRACT OR BY LAW 

SHALL CONSTITUTE A WAIVER OF THAT OR ANY 

OTHER RIGHT OR REMEDY, NOR PRECLUDE OR 

RESTRICT ITS FURTHER EXERCISE. NO SINGLE OR 

PARTIAL EXERCISE OF SUCH RIGHT OR REMEDY SHALL 

PRECLUDE OR RESTRICT THE FURTHER EXERCISE OF THAT OR 

ANY OTHER RIGHT OR REMEDY. 

(B) UNLESS SPECIFICALLY PROVIDED OTHERWISE, RIGHTS ARISING 

UNDER THE CONTRACT ARE CUMULATIVE AND TO NOT 

EXCLUDE RIGHTS PROVIDED BY LAW. 

16.5 SEVERANCE: 

(A) IF A COURT OR ANY OTHER COMPETENT AUTHORITY FINDS THAT 

ANY PROVISION OF THE CONTRACT (OR PART OF ANY 

PROVISION) IS INVALID, ILLEGAL OR UNENFORCEABLE, THAT 

PROVISION OR PART- PROVISION SHALL, TO THE EXTENT 

REQUIRED, BE DEEMED DELETED, AND THE VALIDITY AND 

ENFORCEABILITY OF THE OTHER PROVISIONS OF THE 

CONTRACT SHALL NOT BE AFFECTED. 

(B) IF ANY INVALID, UNENFORCEABLE OR ILLEGAL PROVISION OF 

THE CONTRACT WOULD BE VALID, ENFORCEABLE AND 

LEGAL IF SOME PART OF IT WERE DELETED, THE 

PROVISION SHALL APPLY WITH THE MINIMUM 

MODIFICATION NECESSARY TO MAKE IT LEGAL, VALID AND 

ENFORCEABLE. 

16.6 NO PARTNERSHIP: NOTHING IN THE CONTRACT IS INTENDED TO, OR 

SHALL BE DEEMED TO, CONSTITUTE A PARTNERSHIP OR 

JOINT VENTURE OF ANY KIND BETWEEN ANY OF THE 

PARTIES, NOR CONSTITUTE ANY PARTY THE AGENT OF ANOTHER 

PARTY FOR ANY PURPOSE. NO PARTY SHALL HAVE AUTHORITY TO 

ACT AS AGENT FOR, OR TO BIND, THE OTHER PARTY IN ANY WAY. 

16.7 THIRD PARTIES: A PERSON WHO IS NOT A PARTY TO THE CONTRACT 

SHALL NOT HAVE ANY RIGHTS UNDER OR IN CONNECTION 

WITH IT. 

16.8 VARIATION: EXCEPT AS SET OUT IN THESE CONDITIONS, ANY 

VARIATION, INCLUDING THE INTRODUCTION OF ANY 

ADDITIONAL TERMS AND CONDITIONS, TO THE CONTRACT SHALL 

ONLY BE BINDING WHEN AGREED IN WRITING AND SIGNED BY 

BOTH PARTIES. 

16.9 GOVERNING LAW AND JURISDICTION: THIS CONTRACT, AND ANY 

DISPUTE OR CLAIM ARISING OUT OF OR IN CONNECTION WITH IT OR 

ITS SUBJECT MATTER OR FORMATION (INCLUDING NON-

CONTRACTUAL DISPUTES OR CLAIMS), SHALL BE GOVERNED BY, 

AND CONSTRUED IN ACCORDANCE WITH, NEW SOUTH WALES LAW, 

AND THE PARTIES IRREVOCABLY SUBMIT TO THE EXCLUSIVE 

JURISDICTION OF THE COURTS OF NEW SOUTH WALES. 

 

17. PRIVACY 

17.1  The Supplier is committed to protecting the Customer's privacy. 

The Supplier's policy is to comply with appropriate Australian 

Privacy Principles for the handling of personal information as set 

out in the Privacy Act 1988 (Cth) (as amended from time to time). 

17.2  The Supplier may need to collect personal information about the 

Customer (if a sole trader, individual trustee, or partnership of 

individuals) for the purposes set out in its Privacy and Credit Reporting 

Policy. 

17.3  By ordering Goods from the Supplier, the Customer consents to and 

authorises the Supplier to collect, use, store, disclose to or exchange 

personal information in accordance with the Supplier's Privacy and 

Credit Reporting Policy. 

17.4  The Supplier’s Privacy and Credit Reporting Policy sets out: 

(a) the information about the Customer that the Supplier collects and 

holds; 

(b) why the Supplier collects and holds it and for what purposes it is 

used; 

(c) how the Customer may access the personal information and seek 

any correction of the information; 

(d) how the Customer may complain about a failure of the Supplier to 

comply with the Privacy Act 1988 (Cth) or Credit Reporting Privacy 

Code; 

(e) how the Supplier will deal with the complaint; and 

(f) information about credit reporting, including the credit reporting 

bodies the Supplier may disclose the Customer’s credit information 

to. 

17.5  As set out in the Privacy and Credit Reporting Policy, the Supplier is 

likely to provide the personal information contained within the Credit 

Application to the credit reporting body CreditorWatch. The information 

and matters that are notified to a credit reporting body are information 

that identifies the Customer (for example legal name, address, date of 

birth, driver’s licence number and contact details), trade reference 

details and information, any future payment defaults in relation to 

debts with the Supplier, and serious credit infringements. The policies 

set out the Customer’s rights to access the information and how to 

contact the credit reporting bodies not to use or disclose the 

information in certain circumstances. 

17.6  The Customer has the right to access the personal information the 

Supplier holds about the Customer. 

17.7  Copies of the Supplier's Privacy and Credit Reporting Policy are 

available upon request or visit https://k2-systems.com/. 

18. TRUSTEE CAPACITY 

18.1 IF THE CUSTOMER IS THE TRUSTEE OF A TRUST 

(WHETHER DISCLOSED TO K2 SYSTEMS OR NOT), 

THE CUSTOMER WARRANTS TO K2 SYSTEMS THAT: 

(A) THE CUSTOMER ENTERS INTO THIS AGREEMENT IN 

BOTH ITS CAPACITY AS TRUSTEE AND IN ITS PERSONAL 

CAPACITY; 

(b) the Customer has the right to be indemnified out of trust 

assets; 

(C) THE CUSTOMER HAS THE POWER UNDER THE 
TRUST DEED TO SIGN THIS AGREEMENT; AND 

(D) THE CUSTOMER WILL NOT RETIRE AS TRUSTEE 
OF THE TRUST OR APPOINT ANY NEW OR 

ADDITIONAL TRUSTEE WITHOUT ADVISING K2 

SYSTEMS. 

18.2 THE CUSTOMER MUST GIVE K2 SYSTEMS A COPY OF 

THE TRUST DEED UPON REQUEST. 
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